IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF ANMERI CA, : CRIM No. 94-173-1
V. :
ALI CI A HATCHER, : (CVIL NO 97-3126)

MEMORANDUM AND ORDER
Norma L. Shapiro, J. November 6, 1997

Claimng ineffective assistance of counsel, petitioner filed
a Motion to Vacate, Set Aside, or Correct Sentence under 28
U S.C. 8§ 2255. Because petitioner’s notion was filed after the
expiration of the limtations period, it was untinely and will be
deni ed.

Factual and Procedural History

On Septenber 19, 1994, petitioner Alicia Hatcher (Hatcher)
was convicted of conspiracy to distribute cocai ne, and possessi on
with intent to distribute cocaine. The jury found that Hatcher
had been a courier transporting cocaine from Tyria Ekwensi
(“Ekwensi”) in Philadelphia to Carlton Love (“Love”) in Detroit,
and transmtting paynment from Love to Ekwensi. The conviction
was affirmed on appeal on Novenber 2, 1995. On May 5, 1997,
Hat cher filed a petition pursuant to 28 U . S.C. § 2255. Because
the petition was not in the proper form the court ordered that
the clerk furnish the proper forns, and the defendant conplete
and return them Defendant, filing the conpleted petition under
§ 2255 on June 10, 1997, clained ineffective assistance of
counsel for conflict of interest, failure to interview possible

W t nesses, failure to allow Hatcher to testify on her own behal f,



and pursuit of usel ess cross-exam nati on.
Di scussi on
The Anti-Terrorismand Effective Death Penalty Act of 1996,
(“AEDPA”), which was signed by the President on April 24, 1996,
anended the habeas corpus statute to include a limtations
period. Prior to the passage of the AEDPA, a petitioner had the
right to file a 8§ 2255 petition at any tinme after a conviction

becane final. See, Lonchar v. Thomas, U S. (1996). Persons in

cust ody pursuant to the judgnent of a federal court are now
required to file any petition for habeas relief in federal court
W thin one year of one of four events:

(A) the date on which the judgnent of conviction
becones fi nal

(B) the date on which the inpedinent to making a notion
created by governnental action in violation of the
Constitution or laws of the United States is renoved,

if the novant was prevented from nmaki ng a notion by
such governnental action;

(O the date on which the right asserted was initially
recogni zed by the Suprene Court, if that right has been
new y recogni zed by the Suprene Court and made
retroactively applicable to cases on collateral review,
or

(D) the date on which the facts supporting the claimor
clains presented could have been di scovered through the
exerci se of due diligence.

28 U.S.C. § 2255 (1997).

Because of the possible constitutional ram fications of
appl ying the AEDPA to cases which becane final prior to its
passage, this court, |like the vast majority of courts, has chosen
to apply the limtations period prospectively, allow ng prisoners
a "grace period" following the effective date of April 24, 1996,

in which to file habeas petitions. |If the triggering event in



petitioner’s case occurred prior to April 24, 1996, courts in

this district have given petitioners a reasonable period in which

to file their petition. See, US v. Otiz, 1997 W 214934 (E. D
Pa. April 28, 1997) (finding that petition was tinely since it
was filed within ten nonths after the effective date of the

AEDPA); U.S. v. Santiago, 1997 W. 400028 (E.D. Pa. July 10,

1997) (hol di ng that “because petitioner filed his notion within
one year after the AEDPA's enactnent,” petitioner's notion was

filed wwthin a reasonable tinme and was not barred). See, al so,

Reyes v. Keane, 90 F.3d 676, 679 (2d G r. 1996) (allow ng AEDPA' s

time limt to run fromdate prior to enactnment "would be entirely

unfair and a severe instance of retroactivity"); Lindh v. Mirphy,

96 F.3d at 866 ("Courts treat a reduction in the statute of

limtations as a rule for new cases only."); United States V.

Lopez, 100 F.3d 113, 116-17 (10th Cr. 1996) (rejecting
retroactive application of one-year |[imtations period); but see

Carke v. United States, 955 F. Supp. 593, 597 (E.D. Va. 1997)

(hol ding that one-year l[imtation period nmay be applied
retroactively to deny notion filed over six years after
petitioner's conviction becane final).

Even with the grant of a reasonable “grace period,” circuit
courts have uniformy held that the reasonable period under 28
U S. C. 8§ 2255 does not exceed one year fromthe date the AEDPA
took effect on April 24, 1996, for a habeas corpus petition by
petitioners whose conviction becane final prior to that date. See

Calderon v. U.S. District Court for the Central D strict of
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California, 112 F.3d 386, 389 (9th Cir. 1997) (concluding that

“AEDPA' s one-year tine limt did not begin torun . . . prior to

the statute’s date of enactnent”); U.S. v. Simonds, 111 F.3d

737, 745-46 (10th Cr. 1997); Peterson v. Denskie, 107 F.3d 92,

93 (2d Gir. 1997); and Lindh v. Mirphy, 96 F.3d 856, 866 (7th

Cr.) (en banc), rev'd. on other grounds, --- US ---, 117 S.C.

2059, 138 L.Ed.2d 481 (1997). Accordingly, habeas petitioners
whose convi ctions becane final on or before April 24, 1996, nust
have filed their 8 2255 notions before April 24, 1997. See,

Si mons, 111 F. 3d at 746; Lindh v. Mirphy, 96 F.3d at 866

(finding that "the 'reasonable time' after April 24, 1996, and
the one year statutory period coal esce[.]").

Here, petitioner's conviction becane final on Novenber 2,
1995, about six nonths prior to the effective date of the AEDPA.
Petitioner waited until May 5, 1997 to file this § 2255 notion. *
Since petitioner did not file the instant notion for habeas
relief until after the expiration of the one-year limtation

provided in the AEDPA, the Court finds that the instant petition

! Petitioner's letter, which the derk of Court converted
into a habeas petition, was dated April 18. It was received by
the Cerk of Court on May 5, 1997. The court instructed Hatcher
that if she wished to submit a § 2255 petition, she should fill
out the proper fornms. Her proper forns were received on June 10,
1997. The governnment argues that it is this latter date that
shoul d be used for cal cul ati ng whether the notion was tinely.

The court finds that her petition was filed when received by the
Clerk of Court on May 5, 1997. The date on Hatcher’'s letter is
not rel evant, because the relevant date is when the petition was
“received in this court and filed.” Burns v. Miton, 970 F. Supp.
373, 376 (D.N. J. 1997) (finding that “Congress [did not] intend]
to create a] ‘mumil box’ provision in the AEDPA.").
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is not tinely filed, and wll be deni ed.

Even if it were tinely filed, this court woul d deny
Hat cher’s petition on the nerits. The four bases for her
i neffective assistance of counsel claimare: conflict of
interest, failure to investigate Hatcher’'s clains, failure to
i nterview possi ble wtnesses, and pursuit of useless cross-
exam nati on.

Def endant’ s i neffectiveness of counsel claimis controlled

by Strickland v. Washington, 446 U.S. 668 (1984). To establish

i neffective assistance of counsel, defendant nust show both: (1)
counsel’s performance fell bel ow an objective standard of
reasonabl eness; and (2) counsel’s deficient performance
prejudi ced the defendant; so that the result was in an unreliable
or fundanentally unfair outcone of the proceeding. |d. at 687.
Judi cial scrutiny of counsel’s performance nust be highly
deferential. 1d. at 687. A def endant nust overcone the
presunption that, under the circunstances, counsel’s actions
m ght be considered sound strategy. 1d. at 689.

First, the conflict of interest argunent is neritless.
Hat cher and her nother, Ceral dine Hatcher, were tried together,
and were originally represented by one attorney, Janes Thomas
(“Thomas”). Because of the conflict of interest, the court
requi red defendants to each have her own attorney. Thomas
continued to represent Hatcher, and Ceral di ne Hatcher retained
David Cripps, (“Cripps”), an associate of M. Thomas. Hatcher

clains that Cripps had a conflict of interest because Cripps did
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not hi ng, Thomas was really the counsel for both defendants, and
Cripps “nerely nmade an appearance w t hout know edge of the case.”
Hat cher “has no standing to nake such a conflict of interest

claimsince [M. Cripps] was not [her] attorney.” United States

v. Merlino, 1997 W. 597885, at *8 (E.D. Pa. Sept 17, 1997).

There is no allegation that Hatcher’s attorney, Janes Thomas, had
a conflict of interest. Hatcher “cannot bring an ineffective
assi stance of counsel claimagainst [Cripps] since he was not

[ her] attorney.” 1d. at *11.

Second, the failure to call certain wtnesses does not
constitute ineffective assistance of counsel. Thomas's failure
to call a co-defendant to the stand does not constitute cause.
Thomas coul d not have conpel |l ed Geral dine Hatcher to testify, and
it is unlikely she would have voluntarily done so, particularly
since Geral dine Hatcher did not testify on her own behal f and,
had she been called, she woul d have been subject to cross
exam nation regarding her own role in the offense. Thonmas’s
failure to call three other unnanmed w tnesses does not constitute
prejudi ce. Hatcher does not assert what these other w tnesses
m ght have said, or how their testinony would have inpacted the
out core.

Third, Hatcher’'s allegation that her counsel failed to allow
her to testify is neritless. While she has a constitutional

right to testify which only she can relinquish, Rock v. Arkansas,

483 U. S. 44 (1987); United States v. Pennycooke, 65 F.3d 9, 11

(3d Gr. 1995), she is presuned to assent to her attorney’s
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tactical decision not to call her to testify. United States v.

Joelson, 7 F.3d 174 (9th Cr.) cert denied, 510 U S. 1019 (1993).

Hat cher has cited nothing that would overturn the dual
presunptions that counsel’s decisions constituted sound tri al
strategy; and that counsel and defendant discussed the
defendant’s right to testify and defendant voluntarily and

intelligently waived that right. Pennycooke 65 F.3d at 12-13. In

order to denonstrate prejudice, Hatcher nust allege nore than
just a bald assertion that she was not allowed to testify,

Underwood v. Cark, 939 F.2d 473, 476 (7th Cr. 1991), including

sonme specifics as to what the testinony woul d have been. G anada
v. US , 51 F.3d 82, 85 (7th Cr. 1995). Defendant nakes no
assertions about what she would have said had she been call ed.
Her bare assertion is insufficient to set aside the outcone.
Fourth, Hatcher alleges that counsel pursued usel ess cross-
exam nation. She is really arguing that counsel was unprepared
and insufficiently know edgeabl e of the facts and | aw surroundi ng
the indictnent. This argunent is belied by counsel’s effective
advocacy at trial, successfully objecting to certain evidence,
underm ning the credibility of several governnment w tnesses, and
obtaining not guilty verdicts on two of the four counts.
Hat cher’s argunent that Thomas was not prepared is al so
underm ned by her own petition, in which she asserts that her
counsel did all the work for the trial, and really represented
bot h def endant s.

Even were this court to reach the nerits, these clains of
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i neffective assistance of counsel would be denied. However,
because the petition was not filed within the rel evant
limtations period, it was not tinely, and will be deni ed.

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

UNI TED STATES OF AMERI CA, : CRIM No. 94-173-1
V. :
ALl Cl A HATCHER, - (CVIL NO. 97-3126)
ORDER

AND NOWthis 6th day of Novenber, 1997, upon consideration
of defendant's Mtion to Vacate, Set Aside, or Correct Sentence
under 18 U.S.C. § 2255, the governnent’s response in opposition
thereto, and defendant's “Response to Governnent’s Qpposition,”
it is ORDERED that:

Defendant’s Motion to Vacate, Set Aside, or Correct Sentence
under 18 U.S.C. 8§ 2255 is DEN ED wi t hout heari ng.

Norma L. Shapiro, J



